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Court of Appeals of the District of Columbia. 


j No. 3357. 

Joseph \V. Collins. Appellant, 

vs. 

• 

Plummer Barker. 

a Supreme Court of the District of Columbia. 

Law. No. 60031. i 

Plummer Barker. 
vs. 

Joseph W. Colliks, Defendant. 

Ukited States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Law. No. 60031. 

Plummer Barker, Plaintiff, j 

vs. I 

Joseph W. Colliks. Defendant. i 

/ I 

I Memorandum. 

i 

Julv 27, 1919.—Amended Declaration filed. 

J 3 

Plea of Defendant. 

Filed August 10, 1917. j 

* * * * * * * 

Now comes the defendant and for plea to each and every of the 
counts of the amended declaration filed in the above entitled cause 
says he is not guiltv in the manner and form alleged therein. 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY,! 

Attorneys for Defendant. 


1—3357a 
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2 Joinder of Issue. 

Filed August 15, 1917. 

* * * * * * * 

The Plaint id* joins issue on the defendant's plea. 

THOS. C. TAYLOR, 
i RIDOUT. 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, January 17th, 1919. 

• V 

Session resumed pursuant to adjournment, lion. Wendell P. 
Stafford. Justice presiding. 

s|c sje jjc 9fc jjc jje jjc 

('oiiie again the parties hereto, in manner aforesaid and the same 
jury that was respited yesterday and after this cause is further heard, 
the plaintiff is granted leave to forthwith amend his declaration and 
thereupon, the jury is respited until Monday next at 10 o'clock. 
A. M. 

Amendment to Declaration. 

Filed January 20. 1919. 

jjc Jje * * Jjc jjc jjc 

The plaintiff, hv leave of the court first had and obtained, amends 
his declaration herein, as follows: 

:’» Fifth Count. 

The plaintiff sues the defendant for that whereas heretofore and 
prior to the grievance hereinafter complained of. the defendant was 
engaged in doing, under a contract with the owner, certain brick 
work in the erection of a large ten-story apartment house on Vermont 
Avenue near the corner of L Street. Northwest, in the City of Wash¬ 
ington. District of Columbia, and the plaintiff was employed by de¬ 
fendant as a hod-carrier in the performance of said work. And 
whereas in the doing of the work under said contract the defendant 
used a frame structure or hoisting shaft, containing elevators, and in 
said shaft and by means of said elevators the defendant was accus¬ 
tomed to raise to the height of said building as it progressed, and to 
the various floors thereof, it being at the date of the grievance here¬ 
inafter complained of. of the height of. to wit. eighty feet, certain 
building material, including certain heavy pieces of iron. And 
whereas the movement of said elevators in said shaft, up or down, 
was produced and controlled by a hoisting engine, near to said shaft, 
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which engine was operated by an engineer in the employ of the de¬ 
fendant, and who was then and there the agent of the" defendant. 
And whereas it then and there became and was the duty of the de¬ 
fendant to provide the plaintiff with a reasonably safe jplace to 
work, and so to use and manage said shaft and the hoisting engine, 
that said engine should not be put in motion so as to cause the said 
elevators in said shaft to move up or down unless the material in or 
upon said elevators, to be taken up, was safely and properly placed 
thereon or therein, and safely and properly secured on said elevators, 
as the defendant well knew, yet the said defendant wholly 

4 neglecting his said duty on to wit, August 18th, lfflff, suf¬ 
fered and permitted certain, to wit, five heavy bars or pieces 

of iron to be loaded on a wheel-barrow and allowed said barrow to be 
placed upon said elevator to be carried up to one of the floors of said 
building, all of which was contrary to the directions of the defendant 
and was unsafe to the knowledge of the defendant's said agent and 
engineer, to whom said instructions had been communicated, and 
who saw that the iron aforesaid was left on said barrow unsecured, 
instead of l>eing placed on the floor or platform of said elevator, and 
notwithstanding said notice and knowledge, the said engineer, agent- 
of the defendant, started said engine and caused said elevator and 
barrow to ascend. By reason whereof when said barrow Iliad as¬ 
cended, to wit, seventy feet, several pieces of said iron, were in con¬ 
sequence of the placing thereof unfastened on said barrow,|without 
warning to the plaintiff, violently thrown through one of tjlie sides 
of the said shaft, and one of said pieces struck the plaintiff where he 
was standing, in the performance of his duty, at a distance of. to wit, 
thirteen feet from said shaft without any fault or negligence on his 
part and by the force of said blow the plaintiff suffered a compound 
fracture of his skull, his left arm was fractured in three places, his 
left ankle was hurt, the fingers of his hand injured, the big toe of his 
left foot was so crushed that it had to be amputated, and his left foot 
was otherwise injured. 

By reason thereof the plaintiff suffered and will continue to suffer, 
permanently, great pain, physical and mental, lie was prevented 
from performing his duties and business of a hodfcarrier, 

5 and for a long period of time, to wit, eight months, was un¬ 
able to work and lost his wages at the rate of two dollars and 

fifty cents per day, and will be unable, permanently, to earn the 
same wages as before, and will be forced to expend, in the future, 
large sums for medical attention and medicines. 

Wherefore the plaintiff has suffered damage in the sum of; twenty 
thousand dollars, and therefore he brings this suit, claims said sum, 
besides costs. 

Sixth Count. 

The plaintiff sues the defendant for that whereas heretofore and 
prior to the grievance hereinafter complained of, the defendant was 
engaged in doing, under a contract with the owner, certain brick work- 
in the erection of a large ten-story apartment house on Ver¬ 
mont avenue near the corner of L street, Northwest, in the City of 
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Washington, District of Columbia, and the plaintiff was employed 
by defendant as a bod carrier in the performance of said work. And 
whereas in the doing of the work under said contract the defendant 
used a frame structure or hoisting shaft containing elevators, and in 
said shaft and by means of said elevators the defendant was ac¬ 
customed to raise to the height of said building as it progressed, 
and to the various floors thereof, it being at the date of the grievance 
hereinafter complained of. of the height of, to-wit, eighty feet, cer¬ 
tain building material, including certain heavy pieces of iron. And 
whereas the movement of said elevators in said shaft, up or down, 
was produced and controlled by a hoisting engine, near to said shaft. 

which engine was operated by an agent of the defendant, 
b And whereas it then and there became and was the duty of the 
defendant to provide the plaintiff with a reasonably safe place 
to work, and so to have said shaft and the hoisting engine used and 
managed that said engine should not be put in motion so as to cause 
the said elevators in said shaft to move up or down unless the material 
in or upon said elevators, to be taken up, was safely and properly 
placed thereon or therein, and safely and properly secured on said 
elevators, as the defendant well knew. 

And the plaintiff further says that in consequence of said knowl¬ 
edge. the defendant notified his employees in the presence of and in 
the hearing of his said agent, the engineer aforesaid, that they were 
not to send pieces of iron up on said elevators in a wheel-barrow, but 
were to place said iron on the floor of the plaform of said elevators, 
but the said defendant negligently failed to direct his said agent, 
the engineer, without whose action said elevators could not be put in 
motion not to start said engine when he saw that pieces of iron were 
placed in said elevator loaded on a wheel-barrow and not removed 
from said barrow and placed on the floor or platform of said elevator. 
By reason thereof on, to-wit, August 18th. 1916, a number of pieces 
of iron, to-wit, five, were negligently loaded on a wheel-barrow by an 
employee of the! defendant, and so placed in said elevator to be car¬ 
ried up in said building, and said agent of the defendant, the en¬ 
gineer. then and there saw that said iron was improperly placed in 
said elevator, not being on the floor or platform thereof as it should 
have been to be safely transported, but said engineer and agent 
of the defendant, in consequence of the negligence of the 
7 defendant in failing to direct his said agent, the engineer, not 
to start the engine under such circumstances, the said en¬ 
gineer did so start the said engine. By reason thereof when said 
elevator containing said wheel-barrow upon which said iron had been 
loaded, improperly and without any attempt to fasten or secure the 
same, ascended, to-wit, seventy feet, several pieces of said iron, were 
in consequence of the placing thereof unfastened on said barrow, in¬ 
stead of on the floor or platform of said elevator, and the failure of 
the defendant to give the order aforesaid to his agent, the engineer, 
without warning to the plaintiff, violently thrown through one of the 
sides of said shaft, and one of said pieces struck the plaintiff while he 
was standing, in the performance of his duty, at a distance of, to-wit, 
thirteen feet from said shaft, without any fault or negligence on his 
part, and by the force of said blow the plaintiff suffered a compound 
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fracture of his skull, his left arm was fractured in three places, his 
left ankle was hurt, the fingers of his hand were injured and the big 
toe of his left foot was so crushed that it had to be amputated, andi his 
left foot was otherwise injured. 

By reason thereof the plaintiff suffered and will continue to suffer, 
permanently, great pain, physical and mental, he was prevented from 
performing his duties and business of a hod carrier, and for a long 
period of time, to-wit, eight, months, was unable to work ahd lost bis 
wages at the rate of two dollars and fifty cents per dav. find will be 
unable, permanently, to earn the same wages as before, and will be 
forced to expend, in the future, large sums for medical attention and 
medicines. 

8 Wherefore the plaintiff has suffered damage in the sum of 

twenty thousand dollars, and therefore he brings this suit, and 
claims said sum. besides costs. 

TIIOS. C. TAYLOR. 

IRVIXG WILLIAMSON, 

Att’ys for Plaintiff. 

Memoranda. 


January 20, 1919.—Cause discontinued as to counts 1. 2, 3 and 4. 
Verdict for plaintiff on 5th count and for defendant on (5th count. 
Plaintiff’s damages assessed at $800.00 on 5th count. 

Supreme Court of the District of Columbia. 


Friday, February 7tj), 1919. 

Session resumed pursuant to adjournment. Hon. Wendejll P. Staf¬ 
ford, Justice presiding. 


* 


* 


Come now the parties hereto by their respective attorneys of rec¬ 
ord; thereupon defendant's motion filed for a new trial is argued and 
submitted to the Court, and upon consideration thereof, the same is 
hereby overruled and judgment on verdict is ordered; where- 
9 fore, it is considered that the plaintiff recover herein against 
said defendant on the 5th Count of the declaration, tjie, sum of 
Eight Hundred Dollars ($800.00) for the damages heretofore as¬ 
sessed, together with interest from this date, and costs of buit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by his attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas is hereby fixed in the 
sum of One Thousand Dollars ($1,000.00), or for costs only, in the 
sum of One Hundred Dollars. 
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Memorandum. 

February 24, 1919.—Appeal bond (supersedeas) approved and 
filed. 

Supreme Court of tlie District of Columbia. 

Mondav. March 3rd. 191*3. 

• • 

Session resumed pursuant to adjournment, lion Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * 5jC * * 

It appearing that, through inadvertence the entry of the judgment 
in this cause* on February 7th, 1919. is incomplete, it is ordered that 
the same be amended by adding thereto, after the notation of appeal, 
the following, to-wit:—Further, it is considered that as to the sixth 
count of the declaration the plaintiff take nothing by this 
19 action, that the defendant go hence without day. and he for 
nothing held as to said sixth count. 


Memoranda. 

March 20. 1919.—Time to submit Bill of Exceptions extended to 
and including April 30. 1919. 

April 29. 1919.*—Tina* to submit Bill of Exceptions extended to 
and including June 2, 1919. 

May 29. 1919.—Time to submit Bill of Exceptions extended to 
and including July 30. pUn. 

July 23. 1919.—Time to submit Bill of Exceptions extended to and 
including October S, 1919. 

October 7, 1919 r —Time to submit Bill of Exceptions extended to 
and including November 3. 1919. 

November 3. 1919.—Time to submit Bill of Exceptions extended to 
and including November 29. 1919. 

11 November 28, 1919.—Time to submit Bill of Exceptions 

extended to and including December 31. 1919. 

Supreme Court of the District of Columbia. 

Tuesday, December 30th, 1919. 

% 7 • 

Session resumed pursuant to adjournment. lion. F. L. Siddons, 
Justice presiding. 


JOSEPH W\ COLLINS VS. PLUMMER BARKER. 



Before Judge Stafford. 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, attorneys for defendant submit to the Court the Bill 
of Exceptions taken at the trial of this cause and pray that jthe same 
be signed and made of record nunc pro tunc, which is hereby ac- 
cordinglv done. 

o %, i 

i 

Assignment of Errors. 

i 

Filed January 2, 1920. 

i 

******«< 

1 

During the course of the trial of the above entitled cause the Court 
erred in the following respects: 

1. In refusing to grant defendant's prayer for instruction num¬ 
ber I, which was as follows: 

’ i 

‘‘The jury are instructed that under all the evidence in the case 
their verdict should be for the defendant." 

2. In refusing to grant defendant’s prayer for instruction 
12 number III, which was as follows: 

“The jury are instructed that under the law the plaintiff cannot 
recover if his injuries resulted from the negligence of a fellow ser¬ 
vant, and in this connection you are instructed that the defendant’s 
employees, O'Brien, Smothers, Watson, Frank Collins andj Stewart 
were fellow servants of the plaintiff, and, if you believe from the 
evidence that plaintiff’s injuries proximatcly resulted from the neg¬ 
ligence of any or all of them, then the plaintiff is not entitled to 
recover.” j 

3. In charging the jury that the plaintiff and the defendant’s em¬ 
ployee, O'Brien, were not fellow servants, and that any negligence 
on the part of the said O'Brien would be the negligence of the de¬ 
fendant himself. 

RALPH B. FLEHARTY, 

Attorney for Defendant. 

i 

Designation of Record. 

Filed January 2, 1920. 

* * * * 5je * *; 

To the Clerk of the Supreme Court of the District of Columbia: 

Please prepare the transcript of record on appeal in this cause 
and include therein the following, to wit: 

1. Memorandum of filing of amended declaration filed July 27, 
1917. 

2. Defendant’s plea. 
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3. Joinder of issue. 

4. Order granting plaintiff leave to amend declaration, passed 
January 17, 1019. 

5. Amended declaration filed January 20, 1919. 

(5. Memorandum of order discontinuing cause as to counts 
13 1,2, 3 and 4. 

7. Memorandum of trial and verdict. 

8. Memorandum of order overruling motion for new trial; judg¬ 
ment on verdict; appeal in open Court; appeal bond fixed. 

9. Memorandum of filing and approval of appeal bond. 

10. Memorandum of order amending judgment. 

11. Memorandum of orders extending time for submitting bill of 
exceptions. 

12. Assignments of error. 

13. This designation. 

RALPH B. FLEHARTY, 
Attorney for Defendant and Appellant. 


Service of a copv of the foregoing designation is acknowledged 
this 2 dav of .Tan'v. 1920. 

IRVING WILLIAMSON, 

Att’y for Pl’ff. 


14 & 15 Supreme Court of the District of Columbia. 

United States op America, 

District of Columbia , 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of tliis transcript, in cause No. 60031 at Law, wherein Plummer 
Barner is Plaintiff and Joseph W. Collins is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th dav of Januarv, 1920. 

* V • 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 
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16 In the Supreme Court of the District of Columbia.i 

At Law. No. 60031. i 

Plummer Barner, Plaintiff, 

vs. 

i 

i 

Joseph W. Collins. Defendant. 

I 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on for trial 
before Mr. Justice Stafford and a jury on the 16th, 17th. and ISth 
days of January, A. I)., 1919; Messrs. Irving Williamson and 
Thomas C. Taylor appearing on behalf of the plaintiff, and Ralph 
B. Fleharty, Esq., appearing on behalf of the defendant. 

Thereupon plaintiff to maintain the issues upon his part joined 
gave evidence by the witnesses hereinafter named tending to prove 
as follows: 

Dr. William P. Carr testified that he is a practicing physi¬ 
cian and surgeon and that he saw and treated plaintiff at Emergency 
Hospital just after the accident on August 18, 1916; that plaintiff 
was suffering from a compound depressed fracture of the skull, 
a compound comminuted fracture of the arm between the elbow 
and shoulder, a compound fracture of both bones of the foreajrm and 
a bad crushing of the foot and toe; treatment was given to!his in¬ 
juries which involved the removal of a piece of hone from the fore¬ 
head and subsequently a gangre-ous tissue formed requiring the 
amputation of the toe. The plaintiff remained in the hospital sev¬ 
eral months during which time the wounds to the head and arm 
healed pretty nicely. He had recently made an examination of the 
plaintiff and of course the loss of the toe and the depressed bone in 
his forehead are permanent. As to the complaints of the plaintiff of 
suffering from pain in his head and weakness and pain in the arm 
it is impossible to say whether they exist or whether if they (Jo exist 
they will increase or disappear. 

17 Plummer Barker, plaintiff, being called as a witness in 
his own behalf, testified that he had been employed as a hod 

carrier for about fourteen years and was employed by the defendant, 
Joseph W. Collins on and prior to August 18, 1916. On Tuesday 

S rior to the accident Mr. Collins, the defendant, told him to report to 
fr. Frank (Collins) on Vermont Avenue on Wednesday. Plaintiff 
worked on that job up until the time lie was hurt. They were build¬ 
ing a big apartment house and had gotten up to the seventh floor. 
Plaintiff was employed to wheel bricks and mortar wherever he was 
directed. An elevator shaft was constructed on the park-way in 
front of the building which had a capacity of two wheel-barrows, as 
one wheel-barrow would go up, another would come down. This 

2—3357a 
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elevator was constructed of wood and was open, except that it had 
braces across to hold it together. Sometime about four o'clock in 
the afternoon of August 18th they called for some bricks up on top 
and plaintiff got a load of bricks and came back and went up in 
front of the elevator and stopped the wheel-barrow right at the edge 
of the pavement, and put this foot (indicating) on the wheel-bar¬ 
row and was standing when some fellow said something to him and 
he turned his head and said “What did vou saw" and that is all 
that he remembers. His next recollection was waking up in the 
Emergency Hospital. At the time he brought his wheel-barrow up 
towards the elevator and was standing there the elevator was going 
tip and there was another man waiting to wheel his barrow on. lie 
thinks he was about 12 or l.’> feet from the elevator with his wheel¬ 
barrow on the sidewalk. When he regained consciousness 
18 in the hospital lie knows lie was wrapped in plaster Paris and 
was suffering a great deal of pain. He remained in the hos¬ 
pital •> months and •> days; was not able to go to work until the sec¬ 
ond week in AJay when he got a job with a carpenter sweeping up 
shavings, etc. ! IIe was unable to do any other work. His arm still 
pains him where it was broken and he can't half walk any more: 
his foot is sore on the bottom all the time and pains him: his head 
bothers him in warm weather, and he gets dizzv-like. Tried to carry 
hod for a while but was unable to do so and is not able at the pres¬ 
ent time to work as he did before the accident. 

On cross-examination the witness testified that the man who stood 
in front of him at the time of the accident was Ed Christian, who 
had a wheel-harrow load of bricks, and that a man bv the name of 
Watson was standing along side of him. He did not pay any atten¬ 
tion to what was going up oil the elevator when he got there with 
his load of bricks: there was nothing unusual about the elevator 


shaft and was like 


all other elevator shafts that he had been accus¬ 


tomed to work around. He was never instructed hv Mr. Frank Col¬ 
lins or Mr. Joseph Collins to take lintels off a wheel-barrow and lay 
them on the platform of the elevator, but it was always his practice 
to send lintels tip in that way : and if someone had placed a wheel¬ 
barrow loaded with lintels on the elevator they were doing so con¬ 
trary to the general practice. He does not know whether Mr. Joseph 
Collins, defendant, was around at the time or not, but Mr. Frank 


Collins was on the job, and in addition to the laborers already 
19 named John Tubbman and Louis Hill were out in the street 


mixing mortar. 


Frank Watson a witness called on behalf of the plaintiff, testi- 
lied that he was employed in August. 1916 by Mr. Collins, the de¬ 
fendant. as a hod carrier and was working at the Vermont Avenue 
job at tlie time Plummer Barner was hurt. Witness was standing 
along side of Barner who had a wheel-barrow load of bricks. He, 
the witness, had the wheel-barrow that had just gone up on the ele¬ 
vator loaded with iron. This iron consisted of window sills that 
had been picked out by the witness and Smothers, and Smothers 
told him to carry them up and put them on the elevator. Witness 
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just hauled the wheel-harrow right in and dropped it down on the 
platform. The wheel-harrow was of a scooped shape and was not 
lon<r enough to allow the iron to go entirely inside, so that the ends 
of the iron stuck out beyond the sides of the wheel-barrowj. After 
he placed the wheel-barrow on the elevator he stepped back waiting 
for the wheel-barrow to come back, and at that time Barnjer came 
up right behind him and stopped. There was a cross-hoard called 
a “ledger-board nailed across the braces of the elevator, and when 
the wheel-barrow went up of course the iron might have slipped from 
over the top. the engine of the elevator running. “I do not say for 
sure it did it, but it might have struck the ledger-board, ahd when 
it struck the ledger-board of course it reared the wheel-barrow 

20 up and the pieces fell off, and two of them struck Barner.” 
It struck Barner, knocked him down, and rendered him un¬ 
conscious. He presumes that the elevator got up to about the 3rd 
Hoor when the iron slipped off. The iron might have slipped back 
and gotten underneath the ledger-board. The wheel-harrow came 
down with the iron. 

On cross-examination witness testified that the elevator was at the 
bottom when he arrived there with his load of iron and he wheeled 
it right on and dropped it and stepped back, and the elevator began 
to ascend in a few minutes. Somebody rang a bell up above. The 
man at the top rings the bell as a signal to start the elevator. He 
never had any instructions from Mr. Collins to unload iron from a 
wheel-barrow and put it on the platform of the elevator. No one 
ever told him that. Smothers didn’t tell him to do that on that par¬ 
ticular day. 

Jacob Stewart, a witness called on behalf of the plaintiff, testi¬ 
fied that he was working for defendant at the Vermont Avenue build¬ 
ing at the time the plaintiff was hurt. Witness was on top of the 
building which was then the seventh floor and was engaged in taking 
wheel-barrows from the elevator as it came up. He went to get a 
wheel-barrow off the cage, and looked down and saw Watson come 
up with a load of brick and set them aside and go back and get a 
load of iron and come up with the iron and put that on. and the 
empty harrow went down and the iron started up. And about that 
time Plummer came up with a load of brick and set the hrick there 
and then the accident occurred. He saw the iron begin to 

21 fall but does not know what made it fall. It seemed that the 
wheel-barrow tilted backwards and the iron began to slide 

from the back of the wheel-barrow, and one piece hit the plaintiff 
and knocked him down. 

John A, O'Brien, a witness called on behalf of the plaintiff, testi¬ 
fied that he was employed by the defendant on the Vermont Avenue 
job as hoisting engineer. He was about 15 feet from the elevator 
shaft, running his engine, and saw a piece of angle iron fall from 
the shaft. The iron pieces are about 42 inches in length and weigh 
about. 50 pounds each. Four or five pieces were loaded on a brick 
wheel-barrow, lying lengthwise, and being longer than the barrow 
overhung on the back. He saw Watson place the wheel-barrow on 
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the elevator and at the same time saw Barner standing just north 
of the elevator on the sidewalk. lie did not watch the wheel-barrow 
or the elevator as it went up, as lie could not do that because lie had 
to watch the cable. IIis attention was first attracted when he felt 
the wheel-bari-ow—lie then put his foot on the brake and stopped 
the elevator immediately and looked out and saw Barner with his 
arm up in the air when he was hit and knocked to the sidewalk. 
When asked if from the conditions and movements of his engine or 
the elevator or anything else whether there was any interruption of 
the upward movement of the elevator witness replied that he could 
not tell what it was but he could fool it. could feel an interruption, 
and immediately stopped the elevator, and immediately after that 
saw the iron fall. The sides of the elevator shaft arc open, except 
for sway braces and ledger boards. On cross-examination the 
22 witness testified that the (devator shaft was built by putting 
six polos up straight, and what they call “ledger board ' every 
so far and between the ledger board what they call a “sway brace.'* 
which makes a cross: that he had boon working as a hoisting engi¬ 
neer for about 20 voars and had never known of anv outside elevator 

% • 

shaft to he built any different from this one, and that it was built 
according to general custom and usage and there was nothing unusual 
about this particular elevator shaft. At the time Watson put the 
wheel-barrow on the elevator Barner was right in front of the elevator 
and walking away from it towards the sidewalk. The witness iden¬ 
tified a photograph as a true representation of the building and the 
elevator shaft built outside of it. 

Whereupon to maintain the issues on his part joined the defendant 
introduced the following testimony: 


Joseph J. Moebs testified that he is an architect and builder and 
built the Arlington Hotel on Vermont Avenue, for which defendant, 
Joseph Collins, .furnished the brick work. Witness then identified 
a photograph as representative of the building at tlie time it had 
reached the 7th or Kth floor, showing the elevator shaft or cage on 
the outside on the Vermont Avenue side. Witness has been in the 
building business about lo years, during which time he has built 
quite a few apartments, in the course of construction of which it was 
customary to use an elevator hoist on the outside of the building for 
the purpose of moving material, and that the elevator hoist that the 
defendant had constructed on the Vermont Avenue job was 
2:> built in accordance with hoists in common usage and was well 
constructed, and that never in his experience had he known 
of a hoist being closed or boarded up completely. Whereupon the 
photograph identified by the witness was offered and received in evi¬ 
dence and exhibited to the jury. 

Joseph E. Smothers testified that he was employed by the defen¬ 
dant and had been for about 30 years in the capacity of hod carrier 
and scaffold builder, and was employed on the Vermont Avenue job 
at the time the plaintiff was hurt. A short time before the accident 
to the plaintiff he had been up on top of the building and was sent 
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from there to get lintels out and send them up on top. Thjese lintels 
were lying on the ground a short way from the elevator shajft and he 
and the witness, M atson. sorted some out and IVatson took them in 
his wheel-barrow to the elevator. This was the first load [of lintels 
sent up that day. \\ itness was employed to assist the foreman in 
looking out for material. Whenever the material is short olr there is 
a want for labor he gets orders from Mr. Frank Collins, 1 the fore¬ 
man, to get laborers or to get material. He had no authority to em¬ 
ploy or discharge men, except when he got authority either from 
Mr. Frank Collins or Mr. Joseph Collins who would say to him “Get 
a laborer” or “Pay a man off.'* Independent of instructions from 
these two men he had no authority. 

He and Watson placed these lintels on the wheel-1 >arro>V and he 
told Watson to take the lintels to the cage and when he got them 
there to take them off and lay them on the floor arid not to 

24 send them up on the wheel-barrow. Barner was standing at 
the cage when Watson got there with his whcel-barrokv. Wit¬ 
ness turned to sort some more lintels and then looked upland saw 
the wheel-barrow setting on the cage with the iron on it and jthen said 
“Why don't you men do what I tell you." and plaintiff ljnade the 
remark, “Oh hell. wcTe loading this thing." and just then the bell 
rang and the elevator went up and when it got between thej 3rd and 
5th floors he heard a noise and looked and saw the iron falling. The 
instructions from Frank Collins to Plummer. Barner. Watjson, and 
the other men around there were that they should never pjlace iron 
lintels or material of that kind on a wheel-barrow and let it go up on 
the elevator in that shape: they were to take them off and lay!them on 
the floor. Mr. Frank Collins was foreman on the job and is;a cousin 
of Mr. Joseph Collins, the defendant. 

Witness has been building or assisting in the building of] elevator 
shafts for about 21 or 22 years, building same under the instructions 
of Mr. Joseph Collins. As they had to go 11 stories in building this 
particular house they used f> x «S for the upright** for about four 
stories and after that used 4 x 4*s, and these are spliced 'together 
with good substantial board on three or four sides to make them firm 
and then they are braced with a couple four-way. a couple this way 
and that way, and then they are braced also to the housej, and at 
every floor there is a platform and a barricade. They have! a gang¬ 
way leading into the window or door a.s the case may be, so jtlmt one 
can go in and out without falling off. They are secured wijth a bal¬ 
lister around a platform. That the angular openings made by 

25 the braces are 4 feet on one side and 5 feet on another!, and he 
has never seen a scaffolding on the outside of the building in 

the course of construction built in any different way or from a dif¬ 
ferent-design than this one. On cross-examination the witness testi¬ 
fied that just before the accident he was on top and was told by Mr. 
Frank Collins to come down and sort out this iron. 

i 

Frank W. Collins testified that he was employed as foreman for 
Mr. Collins, the defendant, and had been so employed for jahout 7 
years, and was foreman on the Vermont Avenue job at the time the 
plaintiff was hurt, but saw nothing of the accident. lie Wires the 
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men for the work on Mr. Collins' jobs, but sometimes, not being 
familiar with their whereabouts, ho gives Joe Smothers orders to go 
out and get men and report to him. On the day of the accident lie 
sent Smothers down from the top with orders to send up lintels. Of 
course they uspd lintels on every floor, and previous to this accident 
he always gave instructions to the men. including Plummer Barnor 
and Watson, that they were never to put anything like iron lintels or 
iron bars or anything of that kind on a wheel-barrow, but were to lay 
them flat on the cage, and that these instructions were generally 
carried out. 


Whereupon Joseph W. Collins, the defendant, testified in his 
own behalf as follows: That for 41 years he has been engaged in the 
business of a brick contractor in Washington, I>. 0. and had the 
contract for the brick work for the Vermont Avenue job being con¬ 
structed by Joseph J. Moebs. That the elevator shaft is constructed 
with tw<> cages, each about .*> feet by <>. so that one whcel-bar- 
2<> row can be carried on each cage, one going up as the other 
comes down: that it is impossible to completely board up tin* 
sides of the shaft as there has to be an opening at each platform for a 
man to walk around and get into the cage to wheel 1.arrow off or on 
as the case may be. That at the time of the accident the witness 
Christian was with him around on the south side of the building. 
11 is first knowledge of the accident was when he heard a commotion 
and he immediately ran around and saw the plaintiff lying on the 
ground. That his cousin. Frank Collins, was employed as a foreman 
and Joe Smothers was supposed to take orders from Mr. Frank Col¬ 
lins as to material needed, such as brick, mortar, iron. etc. lie knew 
if was dangerous to allow irons or material of that nature to go up on 
the elevator while on a wheel-barrow, and he had given instructions to 
(‘very man on the job not to allow it. 


John A. (>T»kikn. a witness previously called on behalf of the 
plaintiff, testified on behalf of the defendant that he had heard in¬ 
structions given .by Mr. Frank Collins and Mr. Joseph Collins to load 
lintels flat on the elevator and not to put them on a wheelbarrow: 
that these instructions were given to everybody on the job. It was not 
part of the duty of the witness to see how the elevator was loaded and 
he had no instructions with reference to same, and had no authority 
over the men whatever. lie had attempted at different times to 
exercise authority over the men by attempting to instruct them as to 
things that would be wrong on the (‘levator, ami they would tell him 
to mind his own business as they were' running that part of it. 
27 On cross-examination the witness testified that lie saw this 

iron was intended to go up on the wheel-barrow and knew that 
same was not according to instructions of Mr. Collins. The cage 
could not he started until he started it. At the time of the accident 


he was employed by the defendant as hoisting engineer. 

Whereupon in rebuttal the plaintiff testified in his own behalf 
that Joe Smothers* testimony to the effect that he called out that the 
wheel-barrow ought not to go up in that condition and that witness 
replied “To hell with it. we're doing that" was not true and no such 
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thing took place. That when he got there the elevator was on the 
way up. j 

Whereupon it was announced by both tlie plaintiff and the defend¬ 
ant that they had no more testimony to offer. ; 

Whereupon the defendant asked the court to instruct the jury as 
a matter of law that their verdict should be for the defendant, and 
after argument it was suggested by the court that the plaintiff amend 
his declaration bv filing one or more additional counts; arid there¬ 
upon adjournment was taken until Monday. January 20 aind leave 
granted to the plaintiff to submit in the meantime such amendments 
to his declaration as he was best advised. Whereupon on resumption 
of the trial of the case on Monday. January 20, the plaintiff sub¬ 
mitted as amendments to his declaration the Fifth and Sixtlj Counts, 
and to the filing of the Sixth Count the defendant objected oh ground 
that it was not sufficient in that it alleged a duty which did hot exist 
and would therefore be subject to a demurrer. Whereupon the 

28 court stated that it would be agreed that in order tojsave the 
point that the defendant had demurred to the Sixijh Count 

and that same was over-ruled and exception noted. 

Whereupon the plaintiff announced that he would rest upon the 
testimonv alreadv introduced in his behalf. 

Whereupon Joseph W. Collins, the defendant, testified in his 
own behalf that the duties of Mr. O'Brien, the engineer, were! to hoist 
material on the building. His orders to O'Brien were to obey signals 
when they were given from the top and to hoist the material when 
the signal was given and to watch out for his engine and his cable; 
that was his duty, to watch his engine and his cable. That he could 
not and must not start the engine on his own initiative, because it 
was the duty of the man on top of the building to give the signal to 
hoist, and it was the engineer's duty to hoist when the signal was 
given; that it was the place of the man at the top of the building to 
see the conditions at the bottom and if all was clear to ring thje bell to 
start the elevator. That the engine which Mr. O'Brien was running 
was in a shed, in accordance with regulations, and the engineer could 
not see the condition at tin* top of the elevator shaft. That all the 
men on the job were instructed that the man at the top was! to ring 
the bell when they saw that the place was clear and the elevator 
loaded; and such instructions were given to the witness Stewart, who 
was at the top and gave the signal immediately preceding the acci¬ 
dent. That the engineer, O'Brien, was not authorized to give orders 
or instructions to any of the employees there, and that he re- 

29 ceived his orders either from the witness or from Mr: Trank 
Collins, the foreman. 

On cross-examination the witness testified that the man onjthe 7th 
floor at the top of the elevator shaft looked down the shaft and rang 
the bell for the starting of the elevator and it was the duty! of Mr. 
O’Brien to start the engine on the ringing of the bell, notwithstand¬ 
ing what he saw before him as to the situation; that it was inot the 
duty of O'Brien, the engineer, to look at the elevator at all, itlwas his 
duty to watch his engine and his cable and start his engine when the 
bell rang; it was the duty of the engineer, on the sounding of the 
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l>ell, to start- the engine no matter wliat the conditions were, and those 
were the instructions given.him. The interior of the shaft was 
practically as light as on the outside and the man at the top could see 
directly down the shaft. Plaintiff had employed on the job laborers, 
an engineer and bricklayers and a foreman, who was a bricklayer, 
and a watchman. On re-direct examination defendant testified that 
he gave no instructions to Mr. O’Brien one way or the other as to 
observing tlu* condition of things at the foot of the elevator and that 
O’Brien was supposed to watch only his engine and his cable and he 
did not instruct Mr. O’Brien that if he saw a dangerous condition 
there he was to go ahead and start tlu* elevator, nevertheless. 


John A. O’Brien, being recalled, testified on behalf of the de¬ 
fendant that lie: started or stopped the engine so as to start or stop the 
elevator on a signal from the man at the top: that he could not from 
the place that- Ik* was located observe the condition at the top. That 
he never received any instructions which authorized him to exercise 
control over anv of the hod carriers, brick-lavcrs. laborers, or anv 
other employees on the job: that his duties were to attend to the 
engine, that he took his orders from the defendant and Mr. 
:>0 Frank Collins, the foreman. On cross-examination witness 
testified that Mr. Collins did not tell him one way or the other 
about starting the engine except upon the ringing of the bell, and did 
not tid 1 him that if he saw a dangerous condition on the elevator that 
he was not to start it when tlu* bell rang. 


Whereupon both sides having announced that they had no more 
testimonv to offer, it was announced bv the plaintiff that he did not 
care to have the case submitted on any except the two additional 
Counts, that is the Fifth and Sixth Counts, and a discontinuance as 
to the others was ordered bv the Court. 

Thereupon the defendant prayed the Court to give each of the 
following instructions to the jury: 

"Defendant’s prayer for instruction No. I. 

"The jury are instructed that under all the evidence in the case 
their verdict should be for the defendant.*' 

"Defendant’s prayer for instruction Xo. III. 

"The jury are instructed that under the law the plaintiff cannot 
recover if his injuries resulted from the negligence of a fellow ser¬ 
vant. and in this connection you are instructed that the defendants 
employees, O’Brien. Smothers. Watson. Frank Collins and Stewart 
were fellow servants of the plaintiff, and. if you believe from the 
evidence that plaintiff’s injuries proximately resulted from the neg- 
ligenee of any or all of them, then the plaintiff is not entitled to re¬ 
cover. 

And the Court refused to grant each and everv of said instruc- 

4 / 

lions prayed for. to each of which separate rulings of the 
Court the defendant through his counsel in apt time then 
and there before the jury retired, duly and separately ob¬ 
jected. and to each of said separate rulings of the Court duly ex- 
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eepted and prayed the Court to note each of said separate exceptions 
upon its minutes; and at the request of said counsel said rulings and 
exceptions and each of them were duly and separately noted upon 
the minutes of the Court. 

And next thereupon the Court charged the jury as follows: 

i 

The Court (Mr. Justice Stafford): (Sentlemen of the jury, this 
case will he submitted to you on the Fifth and Sixth Counts only, 
and 1 shall have to submit the case to you separately under each 
count, and 1 wish you to render a verdict separately. That is. I 
wish you to say. if you find for the plaintiff, whether you find for the 
plaintiff under the Fifth Count; and also to sav whether you find 
for the plaintiff under the Sixth Count, and the reason is jthat the 
Fifth Count is drawn upon one theory of the law. as to the I liability 
of the defendant, and the Sixth Count upon a different theory of 
the law, and it may be of service to the parties hereafter, if we have 
your finding on each count separately. So that it is my dujty to ex¬ 
plain to von just what each count means, and the theory of law 
under which the case is submitted to you under each count \ 

Under the Fifth Count it is charged that the defendant was the 
employer of the plaintiff; that the defendant was erecting! a brick 
building or doing the brick work, and that the plaintiff was Working 
for him as a hod carrier; that it was the duty of the! defend- 
32 ant under those circumstances to exercise reasonable! care to 

i 

provide for the plaintiff a reasonably safe place in which to 
work: that there was a failure on the part of the defendant to per¬ 
form that duty in this respect, namely, that the engineer who had 
control of the elevator through the operation of the engine}, seeing 
and knowing that a dangerous load had been put upon the elevator, 
started his engine and started the elevator in response to the bell 
from the top of the building and sent up the load, when lie knew 
it was a peril to those who were standing in such a position as the 
plaintiff then occupied: and that in doing so the engineer iwas the 
agent of the defendant, so that it was in law exactly as if Mr. Col¬ 
lins, the defendant himself, had been there running the jengine, 
and had started the elevator by the action of the engine when he 
knew that it was a dangerous thing to do: so that it was the care¬ 
lessness of the defendant himself through liis agent, and a! failure 
on his part to exercise reasonable care to provide for the plaintiff a 
reasonably safe place in which to work. 

Now, that proceeds upon the theory, as I say, that Mr. O’Brien 
stood in the place of Mr. Collins, and for the purpose of this trial 
the Court is submitting the evidence under this count to vbu with 
instructions that vou treat that as the law; namely, that Mr. O’Brien 

4J ' %J / 

stood in the place of Collins, so that any negligence in the! respect 
charged upon the part of O’Brien would be the negligence jof Col¬ 
lins himself. 

Now, viewing the case in that way, do you find that there was a 
failure on the part of Collins through his agent O'Brien to exercise 
the reasonable care which the law requires of him? It | is the 

3—3357a 
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33 law that the employer is bound to exercise reasonable care 
to provide a reasonably safe place for his employees to work. 

Of course you must consider the circumstances of the sort of work 
they were engaged upon: that there were hazards of the employ¬ 
ment, inseparable from the employment itself; and you will remem¬ 
ber that the epiplovee assumes the risks that are natural and that 
are incident to his employment. But there is still this duty, so far 
as providing a reasonably safe place to work is concerned; that it is 
the master's duty, considering all the circumstances, and considering 
the character of the work, to exercise reasonable care to provide a 
reasonably safe place. If O'Brien was merely the fellow servant of 
the plaintiff Barner, then the defendant Collins would not be liable 
for his negligence. For example. Watson was his fellow servant, 
and if this accident occurred through the negligence of Watson, and 
that was the direct, immediate cause of the accident, and the sole 
cause, no concurring negligence on the part of Collins himself, there 
would be no liability. And so of Smothers, who was a fellow ser¬ 
vant also. 

But in submitting this cast* to you on the Fifth Count. I am tak¬ 
ing the view off the law that 1 have indicated, that O'Brien was not 
a fellow servant, but stood in the place of Collins himself, and I de¬ 
sire your finding upon that count separately. 

Now, as to tlie Sixth Count, that proceeds upon the theory that, 
even if O’Brien was a fellow servant of the plaintiff, there was still 
negligence upon tin* part of Collins, the defendant, namely, 

34 that he failed to exercise reasonable care to provide a safe 
place for the plaintiff to work, in this, that his instructions 

to O'Brien, the engineer, his failure to instruct him in a certain 
way. amounted to negligence on his part, the result of which was 
likely to produce an unsafe place for the plaintiff to work in: that 
is. it is alleged jt here, after setting up the situation which has been 
brought before you by the evidence, that the defendant ought to 
have instructed, O’Brien not to start bis engine when the (‘levator 
was loaded in a dangerous way in respect to the bars of iron being 
on top of the wheel-barrow: that the orders were to go ahead when¬ 
ever he got the bell, whereas they should have been not to go ahead 
if he saw a perilous condition like that described in the Sixth Count. 

There is a question of fact for you. You have heard the evidence 

as to what instructions were given and what were not given, and the 

reasons therefor. Do vou saw as a matter of fact, that the failure 

* % 

to give such instructions as are pointed out in this Sixth Fount was 
a failure on the part of Collins, not to exercise reasonable care to 
provide a reasonably safe place for the plaintiff to work in? If as 
a matter of fact you say that that was negligence, then that settles 
that question, because you arc the judges of that matter as a question 
of fact. 


If you find that there was such negligence as is charged in the 
Sixth Count on the part of Collins, and that that negligence was the 
direct and proximate cause of the accident and the injury to the 
plaintiff, then there may be a recovery under that count, and you 
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will render your verdict upon the Sixth Count as well 
35 as upon the Fifth—you will render your verdict upon tlie 
Sixth Count, however you may find upon the Fifth j Count. 

Whether you are dealing with the Fifth Count or the Sixjth Count, 
no matter which, the question is whether the negligence alleged has 
been made out by a fair preponderance of the evidence in favor of 
the plaintiff; namely, that there was such negligence as wais charged 
in the particular count, and the accident was due entirely ajnd proxi- 
matcly to that negligence on the part of the defendant, j and you 
cannot lind a verdict for the plaintiff* unless you (ind thatj in favor 
of the plaintiff, as to the particular count. 

Now, it is also true as to each count that even though you should 
find the matter of fact in favor of the plaintiff*, that is, that you 
should lind the negligence on the part of the defendant as charged 
in the declaration, yet if you find by a fair preponderance ojf the evi¬ 
dence in favor of the defendant that the plaintiff* himself Was guilty 
of contributory negligence, then then* must lx* a verdict for the de¬ 
fendant; that notwithstanding you should lind the defendant negli¬ 
gent as charged, yet you also find in favor of tin* defendant that the 
plaintiff himself failed to exercise reasonable care for his oyn safety 
in the circumstances, and that that failure on his part dirqctly con¬ 
tributed to the accident and injury, then he cannot recoveij. 

So that as 1 am submitting the cast* to you. you may find for the 
plaintiff upon the Fifth (omit and not upon the Sixth (fount; or 
you may find for the plaintiff upon the Sixth Count! and not 
3(> upon the Fifth Count, or you may find for the plainjtiff upon 
both counts; or you may find for the defendant u]j>on both 
counts, just as you find the evidence to justify the instructions I 
have given you. 

If you come to the question of damages, there is no dispute be¬ 
tween the parties as to what the rule of law is. and no instruction 
has been presented to the Court for its approval. 

The rule is in this case, as in all others, that the plaintjf]’ is en¬ 
titled to recover, if he is entitled to recover at all. a fair (and rea¬ 
sonable compensation for the injuries that he has sustained!, having 
regard to the future as well as to the past. It is the duty of ithe jury 
in such cases to make the best forecast thev are able on the dvidenee, 

«. i 

and to render a verdict which will fairly compensate the plaintiff 
for what he has suffered, and for what the evidence shows! he will 
suffer in the future; for his loss of time in the past, and if you find 
that he will lose any time in the future, for that also; foil the in- 

capacity, if any, he has suffered in the past, and the incapacity 

in the future, if you find that his incapacity will continue in the 
future; his earning ability will be diminished in the future—if 
you find that, you must make allowance for that, and Consider 
how long he will probably be incapacitated or will suffeif in the 
future by reason of his accident and his injuries. These are all 

questions of fact for you. They have been fairly treated by the 

counsel on both sides, and the whole case has been fairly and prop¬ 
erly tried. ! 
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You will not be moved by sympathy or prejudice or any 
•>7 passion or feeling of any sort, of course; but you will decide 
the question of fact as you find it to be upon tlie evidence. 

And thereupon, before tin* jury retired, counsel for the defendant 
objected to the charge of the Court and prayed the Court to note 
upon the minutes the exceptions specifically taken by the defendant 
to that part of said charge which instructed the jury that the em¬ 
ployee O’Brien and the plaintiff were not fellow servants and that 
the defendant was responsible for the negligence of said O’Brien 
in starting the elevator when he the said O’Brien knew that it was 
dangerouslv loaded. 

And thereupon, at the conclusion of all the foregoing the jury re¬ 
tired to consider of their verdict, and having considered thereof the 
jury in open Court on to-wit the 20th day of January. 1010. returned 
their verdict in favor of the plaintiff. Plummer Barner. and against 
the defendant. Joseph W. ('oilins. in the sum of Eight Hundred 
Dollars (SjsSOO). under the fifth count of the declaration and in 
favor of the defendant and against the plaintiff under the sixth 
count of the declaration. 

And be it further remembered that each of the separate and sev¬ 
eral exceptions taken bv counsel for the defendant, as hereinbefore 

set. forth, was so taken bv said counsel then and there before the 

% 

jury retired, and each of said exceptions was then and there sepa¬ 
rately and severally entered upon the minutes of the Justice then 
presiding at the trial: and a counsel for the defendant then and 
there prayed the Court and now prays the Court to sie.ii and seal 
this bill of exceptions in which is set forth said exceptions and the 
substance of the evidence given at the trial. And at the request of 
said counsel this bill of exceptions which was submitted to the 
:>S Court on December d(). 1010. is accordine.lv signed and 
sealed and made part of the record of this cause, nunc pro 
tunc this doth dav of December. 1010. 

AYENDELL P. STAFFORD. 

Justice. 

Settled bv counsel. 

IRVING WILLIAMSON. 

Attorney for Plaintiff. 

RALPH B. FLEIIARTY. 

A ftorneji for Defendant. 
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Easby-Smith and Ralph B. Fleharty. Woodward Building. Wash¬ 
ington. D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
ddoT. Joseph W. Collins, appellant, vs. Plummer Barner. Court 
of Appeals. District of Columbia. Filed Jan. Iff. 1020. Henry AY. 
Hodges, clerk. 
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Joseph W. Collins, Appellant, 

vs. 

Plummer Barner, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal by the defendant in the coiirt be¬ 
low from a judgment of that court entered pn the 
verdict of the jury in favor of the plaintiff (appellee 
herein) awarding damages for personal injuries sus¬ 
tained by the plaintiff while in the employ of de¬ 
fendant. 

A demurrer having been sustained to plaintiff’s orig¬ 
inal declaration an amended declaration in four counts 
was filed, concerning which, while not made a part of 
the record, it is sufficient to say stated plaintiff ’s case 
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on the theory of improper and negligent construction 
of an elevator shaft erected on the outside of a build¬ 
ing in the course of construction with respect to which 
Ihe defendant had a contract to furnish the brick work. 
Upon joinder of issue on the defendant’s plea of not 
guilty, the case came on for trial, and after both plain¬ 
tiff and defendant had announced their case as closed, 
and after defendant had moved for a directed verdict, 
it was suggested by the justice presiding that plaintiff 
file an amendment to his declaration and an adjourn¬ 
ment of trial until the following Mondav was had for 
that purpose. Whereupon plaintiff filed two addi¬ 
tional counts (counts five and six) as amendments to 
his declaration. Additional testimonv was taken bv 
the defendant, and it was then announced by the plain¬ 
tiff that he would abandon the first four counts of his 
declaration and that he would stand on the fifth and 
sixth counts filed as amendments and a discontinuance 
as to the first four counts was ordered. The jury 
found in favor of the plaintiff under the fifth count 
only, their verdict under the sixth count being in favor 
of the defendant. 

The fifth count under which the jury found in favor 
of the plaintiff proceeds entirely on the theory that 
one O’Brien, employed by the defendant as a hoisting 
engineer to control the movement of an elevator oper¬ 
ated in a frame elevator shaft on the outside of the 
building under course of construction was guilty of 
negligence in that he started his engine and caused the 
elevator to ascend when the elevator to his knowledge 
was loaded contrary to instructions issued by the de¬ 
fendant. It is alleged that the instructions of the de¬ 
fendant were to the effect that when iron lintels were 
to be taken up on the elevator they should not be al- 
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lowed to remain on a wheelbarrow but should be placed 
on the platform of the elevator itself and that these 
instructions were disregarded with the knowledge of 
the said hoisting engineer, and under such circum¬ 
stances he started his engine and caused the elevator 
to ascend whereby several pieces of iron loadeji on a 
wheelbarrow placed on said elevator fell off, and one 
of said pieces striking the plaintiff, he was injured. 

The sixth count under which the jury found in favor 
of the defendant proceeds on the theory that jt was 
negligence on the part of the defendant not tO have 
specifically directed the said engineer, “without whose 
action said elevators could not be put in motion, not 
to start said engine when he saw that pieces Of iron 
were placed in said elevator loaded on a wheelbarrow 
and not removed from said barrow and placed On the 
floor or platform of said elevator.” 

The facts of the case necessary to be stated flor the 
purpose of deciding the questions raised by this appeal 
are brieflv as follows: 

The defendant was engaged as a contractor ib fur¬ 
nishing the brick work for a building in the course of 
construction on’Vermont Avenue, in this city, and to 
facilitate the carrying of material to top of the build¬ 
ing as the work proceeded, defendant had erected on 
the outside of the building an open frame elOvator 
shaft, in which two elevators were operated by means 
of a cable attached to an engine a few feet away, which 
engine was operated by a “hoisting engineer” jin the 
employ of the defendant, by the name of O’Brieiji. As 
one elevator ascended the other descended. The signal 
to the engineer to start his engine was given by the 
man who might be loading or unloading at thje top 
ringing a bell furnished for that purpose. Ttye en- 
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gineer O’Brien not being in a position where he could 
see the condition of things at the top, had instructions 
to start his engine upon the ringing of the bell. It is 
practically uncontradicted that the defendant, Joseph 
W. Collins, himself and through his foreman, had re¬ 
peatedly issued instructions that before iron pieces 
should be sent up on the elevator they should be re¬ 
moved from the elevator and placed upon the platform 
of the elevator. The plaintiff was employed as a hod- 
carrier, his ordinary duties being the loading or un¬ 
loading of wheelbarrows and placing either the bar- 
row or its contents on the elevator. On the dav in 
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question another hod carrier named Watson had 
placed a wheelbarrow loaded with iron lintels on' the 
elevator, then at the bottom of the shaft. A signal 
being given by another hod carrier, Stewart, at the 
top of the shaft, the elevator was started by O’Brien, 
who saw the manner in which the elevator was loaded. 
In the meantime the plaintiff had come up to the foot 
of the shaft with a barrow and, the elevator being al- 
readv loaded, had walked a few feet awav and was 
standing awaiting his opportunity to place his barrow 
on the elevator when the pieces of iron loaded as afore¬ 
said slipped off the barrow on the ascending elevator 
and one of them struck the plaintiff and more or less 
seriously injured him. 

It is uncontradicted that the defendant’s entire force 
of employees consisted of laborers, bricklayers, an en¬ 
gineer, and a foreman who was a bricklaver. 

The engineer, O’Brien, according to the testimony, 
started or stopped his engine so as to start or stop the 
elevator on a signal from the man at the top of the 
shaft; that he never received any instructions which 
authorized him to exercise control over any of the 
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hod carriers or other employees on the job (Rjec. p. 
16); that he had attempted at different times to exer¬ 
cise authority over the men by attempting to instruct 
them as to things that would be wrong on the elevator, 


and they would tell him to mind his own business (Rec. 
p. 14), the evidence not disclosing, however, that de¬ 
fendant had any knowledge of such occurrences; that 


he took his orders from the defendant and his fore¬ 


man, Mr. Frank Collins; that he was supposed to watch 
only his engine and his cable (Rec. p. 16). Nb one 
other than the defendant or his foreman, Mr. Frank 
Collins, issued instructions as to the conduct of the 
work, and all employees were under the supervision 
and received their orders from either or both of them. 

In instructing the jury under the fifth count the 
trial court said: “Now that (the fifth count) proceeds 
upon the theory, as I say, that Mr. O’Brien stood in 
the place of Mr. Collins, and for the purpose of this 
trial the .Court is submitting the evidence under this 
count to you with instructions that you treat that as 
the law; namely, that O’Brien stood in the place of 
Collins, so that any negligence in the respect charged 
upon the part of O’Brien would be the negligence of 
Collins himself.” (Rec. p. 17). And again: “But in 
submitting this case to you on the fifth count, I am 
taking the view of the law that I have indicated, that 
O’Brien was not a fellow servant, but stood in the 
place of Collins himself, and I desire your finding upon 
that count separately.” (Rec. p. 18). 


Assignment of Errors. 


The trial court erred in the following respects: 
1. In refusing to grant defendant’s prayer for 
struction Number I, which was as follows: 
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“ The jury are instructed that under all the 
evidence in the case their verdict should he for 
the defendant.” 

2. In refusing to grant defendant’s prayer for in¬ 
struction Number III, which was as follows: 

“The jury are instructed that under the law 
the plaintiff cannot recover if his injuries resulted 
from the negligence of a fellow servant, and in 
this connection you are instructed that the de¬ 
fendant's employees. O'Brien. Smothers, Watson, 
Frank Collins and Stewart, were fellow servants 
of the plaintiff, and. if you believe from the evi¬ 
dence that plaintiff’s injuries proximately re¬ 
sulted from the negligence of any or all of them, 
then the plaintiff is not entitled to recover.” 

3. In charging the jury that the plaintiff and the 
defendant’s employee, O’Brien, were not fellow serv¬ 
ants, and that any negligence on the part of the said 
0 ’Brien would be the negligence of the defendant him¬ 
self. 

Argument. 

It is submitted that the record clearly discloses that 
plaintiff and O’Brien were fellow servants, and that 
the prayers refused and the instructions of the trial 
court on the theory that they were not, constitutes 
reversible error. It is, of course, well known that in 
eariler days hod carriers carried the materials used 
in construction in a hod on their backs and made many 
toilsome and dangerous trips up and down ladders 
reaching to the top of a building. With modern ma¬ 
chinery the same results and the same end, namely, 
the getting of material to a height is accomplished by 
means of a mechanically operated elevator worked in 


conjunction with laborers or hod carriers as theyi are 
still called. As is seen from the evidence in this <jase, 
we have men working on the ground and men working 
at the top of the building, who, by means of a con¬ 
necting link, the elevator and the engineer operating 
same, are enabled to accomplish in a speedy and 
economical way the same results accomplished in ear¬ 
lier days by a stream of men continually ascending 
and descending ladders. 

The plaintiff and 0 ’Brien were fellow servants under 
every test. They were engaged in the same general un¬ 
dertaking; both were employed to perform duties tend¬ 
ing to accomplish the same general purpose; the serv¬ 
ices of each in his particular sphere were directed to 
the accomplishment of the same general end; O’Brien 


did not sustain a representative relation to the com¬ 
mon master so as to place upon him the obligation of 
seeing to it as a representative or vice principal of the 
master that the duties of the master with respect to 
the plaintiff were properly executed. 

O’Brien and the plaintiff took their orders and in¬ 
structions from the same head of the one and ohly 
department of the defendant’s business. 

A master is not required nor could he be expected 
to keep behind every one of his employees and see to 
it that each employee performs his work without neg¬ 
ligence. The negligence of a fellow servant is one of 
the risks incident to the employment which an em¬ 
ployee assumes. In the present case the master had 
provided a place, which under ordinary circumstances 
was reasonably safe for the plaintiff to work arouind 
and about, and that place became unsafe only because 
instructions issued by the master had been disobeyed 
by a fellow employee of the plaintiff. Under the sixith 
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count the jury found that it was not the duty of the 
master to anticipate negligence on the part of his em¬ 
ployees in carrying out his instructions and to guard 
against same by positively instructing the engineer 
that he should not start his engine when he saw that 
the elevator was loaded contrary to instructions. And 
why should the master place in one of two fellow serv¬ 
ants authority to exercise his judgment as against 
that of the other. If the duty of the master extended 
that far we would have each of his servants exercising 
their own independent judgment as to how to do or 
not to do a particular thing, with absolute confusion 
the onlv result. Bv their verv finding under the sixth 
>unt the jury took O’Brien out of the vice principal 
class and placed him in the fellow servant class. 

In New England /?. Co. vs. Conroy, 175, U. S., 323, 
it was said: 

“We have no hesitation in holding, both upon 
principle and authority, that the employer is not 
liable for an injury to one employee occasioned by 
the negligence of another engaged in the same 
general undertaking; that it is not necessary that 
the servants should be engaged in the same opera¬ 
tion or particular work; that it is enough, to 
bring the case within the general rule of exemp¬ 
tion, if they are in the employment of the same 
master, engaged in the same common enterprise, 
both employed to perform duties tending to ac¬ 
complish the same general purposes, or, in other 
words, if the services of each in his particular 
sphere or department are directed to the accom¬ 
plishment of the same general end.” 

In Collins vs. John W. Danforth Company, 36 App. 
D. C., 592, at page 599, language of Mr. Justice Van 
Orsdel is found as follows: 
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“From a review of the cases, the general rule 
seems to be that all employees of a corporation, 
except heads of separate departments, are fellow 
servants. When one fellow servant is delegated 
by the master to represent him in directing the 
actions of other employees, to the extent only 
that he performs the duties devolving upon the 
master toward such employees does he become a 
vice principal. When an employee is thus substi¬ 
tuted for the master, and acts within these limita¬ 
tions, the master is liable to the fellow servants 
for his acts of negligence to the same extent as 
if he had performed the acts or had been guilty 
of the negligence himself.” 

“Tn Baltimore & 0. R. Co. vs. Baugh, supra, 
Mr. Justice Brewer quoted with approval; from 
the opinion of the Supreme Court of Kansas in 
the case of Atchison, T. & S. F. R. Co. vs. Moore, 
29 Kansas 632, as follows: ‘A master assumes 
the duty towards his servant of exercising rea¬ 
sonable care and diligence to provide the servant 
with a reasonably safe place at which to Work, 
with reasonably safe machinery, tools, and im¬ 
plements to work with, with reasonably safb ma¬ 
terials to work upon, and with suitable and com¬ 
petent; fellow servants to work with him- and 
when the master has properly discharged these 
duties, then, at common law, the servant assumes 
all the risks and hazards incident to or attendant 
upon the exercise of the particular employment 
or the performance of the particular work, includ¬ 
ing those risks and hazards resulting from the 
possible negligence and carelessness of his fellow 
servants and coemployees. And at common law, 
whenever the master delegates to any officer, 
servant, agent, or employee high or low, the per¬ 
formance of any of the duties above mentioned 
which really devolve upon the master himself, then 
such officer, servant, agent or employee stands in 
the place of the master and becomes a substitute 
for the master,—a vice principal—and the master 
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is liable for his acts or his negligence to the same 
extent as though the master himself had performed 
the acts or was guilty of the negligence. But at 
common law, where the master himself has per¬ 
formed his duty, the master is not liable to any 
one of his servants for the acts or negligence of 
any mere fellow servant or coemployee of such 
servant, where the fellow servant or coemployee 
does not sustain this representative relation to the 
master. ’ 

“hi other words, did the negligent act, if there 
was such, consist in a breach of a positive duty 
owing by defendant to plaintiff? We think not. 
This test, which we think is the proper one, makes 
the liability of the master to his servant depend 
on the character of the alleged negligent act, in¬ 
stead of the relation of the servants to each other. 
Hence, if the act is one performed in the discharge 
of a positive duty of the master to the servant, and 
there is negligence in the act, it is the negligence 
of the master; but if the act is not performed in 
the discharge of a duty devolving upon the master, 
there can be no liability, unless he has been guilty 
of some personal wrong which contributed directly 
to produce the injury.” 

In Spates vs. Wells Bros., 43 App. D. C., 555, Mr. 

Justice Robb, speaking for this court, said: 

“While it is the duty of a master to provide 
reasonably safe places in which and structures 
upon which his servants are to work, he cannot 
be expected, and is not required to keep a build¬ 
ing which they are employed in erecting ‘in safe 
condition at every moment of their work, so far 
as its safety depends upon the due performance, 
of that work bv them and their fellows.’ Armour 
vs. Halm, Ilf U. S. 313: 318 L. Ed. 440, 441; 
4 Sup. Ct. Rep. 433.” 

******* 

“Of course, if an act is done in the discharge 
of some positive duty of the master to the servant, 
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then negligence in the performance of the act is 
negligence of the master, notwithstanding that it 
was performed through another servant.’f (See 
cases cited.) 

See also: 


Vermillion vs. B. & 0. R. R. Co., 38 App. D. CL 
439. 


Nat. Fire Proofing Co. vs. Crutclnley, 48 App. 
D. C. 271. 


In Buckley vs. Gould & C. Silver Min. Co., 8 Sawy. 

394; 14 Fed. 833, it was said: 

“We do not think it makes any difference 
whether he was running an engine, or \yorking 
with a wheel and axle, a pulley and bucket, or car¬ 
rying the material up and down a laddef upon 
his shoulders. He was doing the same work, but 
doing it by different means. Every maf below 
performed his part of the work in sinking the 
shaft,—the work in which they were all engaged. 
They were working together in the same depart¬ 
ment in excavating this shaft. The fact that, the 
engine runner, as he is called, was using a differ¬ 
ent instrument in carrying the material lip and 
supplies down makes no difference. It wa^ work 
done in a common employment, to accomplish a 
common end—the sinking of a shaft. One servant 
performed one part, and another, another.” 

“The man who lets the miners down iiito the 
mine in order that they may work the coal, and 
afterwards brings them up, together with the coal 
which they have dug, is certainly engaged in a 
common work with the miners themselves. They 
are all contributing directly to the common object 
of their common employer, in bringing the coal to 
the surface. ’ ’ 
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The operator of an elevator in a building in the 
process of construction is the fellow servant of a 
workman on the building: 

Ingram vs. Fosburg, 73 App. Div. N. Y., 129; 

76 N. Y. Suppl. 344. 

Fox vs. Sanford, 67 Am. Dec. 587. 

Hughes vs. Fagin, 46 Mo. App. 31. 

Workmep engaged in receiving material and an en¬ 
gineer in charge of an engine by which the lumber is 
hoisted, are prima facie fellow servants: 

Sheehan vs. Prosser, do Mo. App. 569. 

Egan vs. McCully, 123 Mo. 636. 

A winchman is a fellow servant of the workmen 
handling the goods which are being loaded and un¬ 
loaded bj r the hoisting machinery under the winch- 
man’s control: 

The Peninsular, 74 Fed. 972. 

The Bolivia, 59 Fed. 626. 

Garvy vs. N. Y. & C. Mail, 25 App. Div. (N. Y.) 

456. 

The Serajdiis, 51 Fed. 91, reversing 49 Fed. 393. 

Tt is also urged that the defendant’s first prayer 
should have been granted because the plaintiff as a 
matter of law assumed the risk of injury. The plain¬ 
tiff testified that while he was never instructed to take 
lintels off a wheelbarrow and lay them on the plat¬ 
form of the elevator, but that it was always his prac¬ 
tice to send lintels up in that way, and if some one 
placed a wheelbarrow loaded with lintels on the eleva¬ 
tor he was doing so contrary to the general practice. 
(Rec. p. 10.) 
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In Spates vs. Wells Brothers, 43 App. D. C., 555, 
this court said: 

J 

“Negligence must be affirmatively established 
by the employee, Thompson-Starrett Co. vs. Vfar- 
ren, 38 App. D. C. 310, 318; Patton vs. Texas & 
P. R. Co., 179 U. S. 658, 663, 45 L. Ed. 361, $64, 
21 Sup. Ct. Rep. 275. In the present case the jevi- 
dence tended to show that the piece of trim on the 
morning of the accident was set up on the floor 
about a foot from the wall, and that it inclined 
toward but did not touch the wall. In other words, 
as observed by the trial court, it had ‘nothing to 
support it except its own base.’ The evidence is 
silent as to whether it was placed in a manner 
different from that in which the other two pieces 
were placed in the same room. But if this piece 
was negligently placed, no one was in a better 
position to appreciate the fact than the plaintiff 
when he commenced work in the room. He was 
a skilled carpenter and, working as he did within 
a few feet of this trim, could not help observing, 
if he paid any attention to his surroundings, how 
it was placed and appreciating to the fullest ex¬ 
tent any danger incident thereto. It was not a 
complex danger; nor was he hurried, as was the 
plaintiff in Duvall vs. Philadelphia, B. & W. R. 
Co. ante 395. There was nothing in the room ex¬ 
cept those pieces of trim, and if this particular 
piece was placed in an unusual position, that fact 
should have attracted plaintiff’s attention im¬ 
mediately; and if, on the other hand, the position 
in which it was placed was the usual one, he cer¬ 
tainly knew when he went into the room that it 
was liable to fall. In either case he must be pre¬ 
sumed to have assumed the risk.” 

It is respectfully urged that the judgment of the 
trial court should be reversed and the case remanded. 

I 
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No. 3357. 


JOSEPH W. COLLINS, APPELLANT, 

vs. 

PLUMMER BARNER, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement of Case. 

The statement of the case as contained in the brief 
of the appellant is not sufficiently full and complete to 
present the questions for review, and accordingly the 
appellee submits the following which is based entirely 
on the record: 

On August 18, 1916, the appellee was in the employ 
of appellant, and the latter at that time was erecting a 
large building on Vermont Avenue which had been con¬ 
structed to the seventh floor. The duty of appellee was 
to wheel in a barrow brick and mortar as directed. To 
facilitate the handling of material a shaft was con¬ 
structed, outside of the building, containing two eleva¬ 
tors, one ascending while the other -was descending, 
and they were moved and controlled by a hoisting engine 
some fifteen feet from the shaft, operated by one O’Brien, 
an employee and agent of appellant. The engine was 
put in motion, under the express orders of the appellant 
(Rec., p. 15), upon signals given by a man at the top 
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of the building, and it was not the duty of O’Brien to 
look at the situation at the bottom of the shaft at all, 
but to watch his engine and his cable and start the engine 
when the bell rang, which was rung by the man at the 
top (Rec., p. 15), “no matter what the conditions were, 
and those were the instructions given him.” 

On the day of the accident, in response (Rec., p. 10) 
to a call for brick, appellee procured a load on his wheel¬ 
barrow, took it in front of the elevator and stopped at 
the edge of the pavement, twelve or thirteen feet from 
the elevator, and was standing with one foot on the 
barrow. While so standing the elevator was going up 
and there was another man in front of him waiting to 
wheel his barrow on. Some one spoke to appellee, and 
turning his head he said, “what did you say?” and his 
next recollection was waking up in the Emergency 
Hospital. The fact is that he was struck by a piece of 
iron, called a “lintel” weighing about fifty pounds, 
which fell from a wheel-barrow while it was being 
carried up the elevator shaft. The wheel-barrow (Rec., 
p. 11) was of a scooped shape and not long enough to 
allow the iron to go entirely inside, so that the ends of 

the iron stuck out bevond the sides of the wheel-barrow. 

%/ 

The fall of the iron may have been caused by slipping 
over the top of the barrow, or by coming in contact 
with some part of the shaft causing the barrow to tilt 
backwards. 

The instructions were never to place iron lintels on a 
wheel-barrow and let it go up on the elevator in that 
shape, they were to take them off and lay them fiat on 
the floor. 

O’Brien (Rec., p. 14), in this instance, saw that the 
iron was intended to go up on the wheel-barrow and 
knew that this was not according to instructions of ap¬ 
pellant. The cage could not be started unless he, O’Brien, 
put it in motion, he being employed as hoisting engineer. 
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The injuries sustained by the appellee (Rec., p. 9) 
were a compound depressed fracture of the skull, a com¬ 
pound comminuted fracture of the arm between the 
elbow and shoulder, a compound fracture of both bones 
of the forearm and a bad crushing of the foot and toe. 
These injuries involved the removal of a piece of bone 
from the forehead, and subsequently a gangrenous tissue 
formed requiring the amputation of the toe. 

Appellee was in the hospital for three months and 
three days, and was not able to go to work until the 
second week in May following, when he got a job sweep¬ 
ing up shavings; he was unable to do any other work. 


ARGUMENT. 

Upon this state of facts the appellant presents his three 
assignments of error and considers them together as pre¬ 
senting the one contention that the appellee and other 
named employees of the appellant, particularly O’Brien, 
were fellow servants with the appellee. 

The fifth count of the declaration, on which the ver¬ 
dict was rendered (Rec., p. 3), alleges that the hoisting 
engine was operated by an engineer in the employ and 
the agent of appellant; that it was the duty of the latter 
to provide appellee with a reasonably safe place to work, 
and so to use and manage the shaft and engine; that 
said engine should not be put in motion, causing the 
elevators to move up or down, unless the material was 
safely and properly placed and secured on said elevators, 
but regardless of this duty the appellant suffered and 
permitted heavy pieces of iron to be loaded on the 
wheel-barrow, allowed said barrow to be placed on the 
elevator to be carried up, all of which was contrary to 
the directions of the appellant and was unsafe to the 
knowledge of the said agent, to whom said instructions 
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had been communicated, who saw that the iron was 
left on the barrow unsecured, instead of being placed 
on the floor or platform of the elevator, and notwith¬ 
standing this notice and knowledge, the agent started 
the engine and caused said elevator and barrow to 
ascend. By reason whereof one of the pieces was thrown 
through the side of the shaft and struck the plaintiff, 
where he was standing some twelve or thirteen feet away, 
without any negligence on his part, inflicting the injuries 
complained of. 

The trial justice, in his charge (Rec., p. 17) stated the 
substance of this count and directed the jury to treat 
the engineer, O’Brien, as though he stood in the place 
of the appellant, and the correctness of this charge is, 
after all, the sole question to be decided. 

The appellee relies upon the principles decided in 
two of the cases cited by appellant, together with the 
other authorities hereinafter referred to, when considered 
in connection with the facts in the record, upon which 
the verdict of the jury was based. 

Clearly the appellee was not, so far as this case is 
concerned, a fellow servant of the engineer O’Brien 
whose action, in strict accordance with the orders of 
appellant, it must be conceded, was the proximate cause 
of the accident. The improper placing of the pieces of 
iron, on top of the barrow instead of on the floor of the 
elevator, was merely an incident and not the cause of the 
falling thereof. This was brought about by the starting 
of the engine with knowledge on the part of O’Brien of 
the dangerous condition, in compliance with, and under 
the positive instructions of the appellant, so that what 
O’Brien did was the same, in effect, as though the ap¬ 
pellant hi nself had occupied the position of O’Brien. 
To establish this, it is only necessary to quote the 
testimony of the appellant himself (Rec., p. 15): 

“The man on the 7th floor at the top of the 
elevator shaft looked down the shaft and rang th 

6 
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bell for the starting of the elevator and it was 
the duty of Mr. O’Brien to start the engine on 
the ringing of the bell, notwithstanding what he 
saw before him as to the situatioi; that it was 
not the duty of O’Brien, the engineer, to look at 
the elevator at all, it was his duty to watch his 
engine and his cable and start his engine wheli the 
bell rang; it was the duty of the engineer, oh the 
sounding of the bell, to start the engine no matter 
what the conditions were, and those were the 
instructions given him.” 

| 

The claim of the appellee with respect to the la[w of 
the case may be divided into two branches: 

1. The engineer, O’Brien, was not a fellow servant of 
the appellee, the latter being a mere laborer; they Were 
in distinct departments. In Northern R. Co. vs. Peter¬ 
son, 162 U. S., 346, the court in recognizing these de- 

I 

partments, said: 

“The individuals placed by the naster in charge 
of these separate branches and departments of 
service, and given entire and absolute control 
therein, may properly be considered, with re¬ 
spect to employees under them, the vice principals 
and representatives of the master as fully a id as 
completely as if the entire business of the naster 
were placed by him under one superintendent.” 

To the same effect is the case of Cooper vs. Penn 
Bridge Co., 47 Appeals, D. C., 467, recently decided in 
this court. 

2. There is 1 no doubt but that the engineer, so far as 
the movement of the elevator was concerned, fully and 
completely represented Collins, so that the latter dele¬ 
gated to the former a part, at least, of the duty resting 
upon the master to furnish the plaintiff with a safe 
place to work. 

The doctrine, for which we contend, is stronglyj ex- 
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pressed in Collins vs. Danforth, 36 Appeals, D. C., 598, 
where the court said: 

“Responsibility for the acts of the foreman in 
relation to his fellow servants can only be imputed 
to the master when the foreman properly repre¬ 
sents the master in carrying out the legal or con¬ 
tractual obligations which the master owes to 
his servants. When acting in that capacity, the 
foreman becomes a vice principal; in other re¬ 
spects he is merely a fellow servant. While it 
is the duty of the foreman to generally superin¬ 
tend the work and give directions as to how it 
shall be performed, he can do nothing in the 
absence of authority from the master, or outside 
of the duty which the master owes to his servants, 
that will shift responsibility from the servants 
to the master. Within these limitations he can 
give no direction to the fellow servants that will 
enlarge the master’s responsibility to them. 
The master is liable for the negligence of the fore¬ 
man only when he is performing the duties which 
the master owes to his servants; in other matters 
the foreman, in his relation to the servants, is 
not a vice principal, but a fellow servant.” 

The same principle is stated at the conclusion of the 
opinion in 162 U. S., 346. 

The statement of the law is fully and completely made 
in B. & 0. vs. Baugh, 149 U. S., 386, extracts from which 
are as follows: 

“Again, a master employing a servant impliedly 
engages with him that the place in which he is 
to work and the tools or machinery with which 
he is to work, or by which he is to be surrounded, 
shall be reasonably safe.” 

“But within such limits the master who provides 
the place, the tools, and the machinery owes a 
positive duty to his employee in respect thereto. 
That positive duty does not go to the extent of a 
guarantee of safety, but it does require that 
reasonable precautions be taken to secure safety, 
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and it matters not to the employee by whom that 
safety is secured, or the responsible precautions 
therefor taken. He has a right to look tq the 
master for the discharge of that duty, and if the 
master, instead of discharging it himself, sees 
fit to have it attended to by others, that does not 
change the measure of obligation to the employee, 
or the latter’s right to insist that reasonable 
precaution shall be taken to secure safety in these 
respects. Therefore it will be seen that the 
question turns rather on the character of the 
act than on the relations of the employee to each 
other. If the act is one done in the discharge of 
some positive duty of the master to the servant, 
then negligence in the act is the negligence of the 
master.” 

The positive duty of appellant was to furnish appellee 
with a safe place to work, the act of O’Brien was in con¬ 
nection with the discharge of that duty, and the negli¬ 
gence, in this case, was that of the master. 

Collins vs. Danforth Co., 36 Appeals, D. C., 592. 

i 

The doctrine on this point is well stated in Houglji vs. 
Railway Co., 100 U. S., 213, 218. 

In the case of Northern Pacific Railroad Co. vs. 
Herbert, 116 U. S., 642, many cases are cited, and on 
page 649, the court states with approval, the principle 
that— 

“As to acts which a master or principal is 
bound as such to perform toward his employees, 
if he delegates the performance of them to an 
agent, the agent occupies the place of the master, 
and the latter is deemed present and liable for 
the manner in which they are performed.” 

| 

In the case at bar the court is relieved of any investiga¬ 
tion of the cases involving questions concerning who are, 
and who are not, fellow servants, for the reason, as al¬ 
ready stated, that here the appellant was to all intents • 
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and purposes present, and as matter of law, did himself 
the act which brought about the appellees’ injuries. 

Some slight attempt is made to invoke, in favor of the 
appellant, the doctrine of assumption of risk by the ap¬ 
pellee. This, it is submitted, must fail by reason of the 
facts presented. 

What risk could any reasonable man believe he was 
taking, as an employee, under the conditions presented 
in this case, when he was standing some twelve or thir¬ 
teen feet away from the shaft, on the sidewalk, where 
any pedestrian might have been, upon the theory that 
a projectile would be shot out of that shaft and strike 
him to the earth? 

There is no claim that the appellee knew that the 
lintels were going up as they did go, nor is it pretended 
that he had any knowledge of the instructions given by 
the appellant to his agent O’Brien, as set forth in the 
testimony of the appellant, already quoted, at the 
bottom of page 15 of the record. 

All the authorities agree with respect to the obligation 
of the master to furnish not only a safe place to work, 
but proper appliances. A receptacle or carrier which 
could have carried the lintels might easily have been 
provided. 

No attempt is made to impute to appellee any con¬ 
tributory negligence, and the fifth count is broad enough, 
in view of the evidence in the record, to support the 
verdict based upon it, and it is respectfully and con¬ 
fidently submitted, in behalf of appellee, that the judg¬ 
ment below should be affirmed, and the compensation 
for the terrible injuries he sustained, without any fault 
on his part, should be allowed. 

IRVING WILLIAMSON, 
THOMAS C. TAYLOR, 

Attorneys for Appellee. 



